N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

FI RST NATI ONW DE MORTGAGE
CORPORATI ON, et al.

V. . Givil Action No. WWN\-01-2982
FI'SI MADI SON, LLC

VEMORANDUM

Before the Court are Defendant’s Motion to Dism ss (Paper
No. 9) and Plaintiffs’ Mtion for Injunctive Relief (Paper No.
13). The notions are fully briefed and ripe for decision.
Upon review of the pleadings and applicable case |aw, the
Court deternmi nes that no hearing is necessary (Local Rule
105. 6) and that Defendant’s motion will be granted and
Plaintiffs’ notion denied.

| . BACKGROUND

The undi sputed facts giving rise to this declaratory
judgnment action are as follows. In Novenmber 2000, First
Nat i onwi de Mortgage Corporation and its subsidiary, FNC
| nsurance Agency, Inc. (collectively referred to as “First
Nati onwi de”) entered into a marketing and services agreenment
(the Agreenment) with FISI. Under the Agreenent, FISI paid
First Nationw de a $750,000 “reconm t ment bonus” to secure the
right to market a Custoner Appreciation Program of insurance
products to First Nationwi de’s nortgage custoners for a three

year term The Agreenent specified that either party could



term nate the agreenent upon 90 days notice. In case of such
term nation, First Nationw de would be required to return
$250, 000 of the bonus for each year remaining on the three-
year term unless it could show that FISI had first breached
certain duties. See, Agreenment at 88 A6 & E. |If no breach
were shown, FISI would be entitled to continue to receive
prem uns collected from First Nationw de custonmers who
purchased optional coverage through FISI’s program for an
additional five years. 1d. at § F.

FI SI's obligations under the Agreenent included, inter
alia, conpletion of an initial “account reconciliation” and
mont hly reconciliations of account records. |d. at 88 A 4,
A.5. By letter of April 16, 2001, First Nationw de infornmed
FISI that it was electing to term nate the Agreenment because
it found that FISI had failed to conplete the required initial
account reconciliation. See, Mdt. to Dism ss at Exh. 2C. The
letter informed FISI that the Agreenent would term nate as of
August 1, 2001. Id. 1In response, FISI requested that First
Nati onwi de reconsider its decision. 1d. at Exh. 2D (May 31,
2001 Letter fromWalt Wasyliw). On June 13, 2001, First
Nati onwi de infornmed FISI that additional consideration had not
changed First Nationw de’'s decision to termnate. 1d. at Exh.

2E. In a followup letter dated July 18, 2001, First



Nati onwi de reiterated its decision to term nate, but informed
FI'SI that the term nation would now be effective October 1,
2001, to allow for the two nonth “reconsi deration period.”
ld. at Exh. 2F. The letter also stated First Nationw de’s
intention to retain the entire $750,000 bonus, and to cease
rem ssion of premunms to FISI as of October 1, 2001. 1d.

On August 2, 2001, counsel for FISI responded to First
Nati onwi de’s July 18 letter. Counsel wote the follow ng:

Based on the current facts, FISI rejects any

assertion that [First Nationw de] has any right to

term nate the Agreenment. Accordingly, if [First

Nati onwi de] proceeds with termnation, efforts to

convert optional plan menbers and to retain the

entire $750, 000 marketing bonus will be met with

swft legal action. . . . FISI would prefer a nore

am cable resolution of this matter but, if

necessary, FISI is fully prepared and will pursue

all legal and equitable renedies available to it to

fully protect its rights under the Agreenent.
Mot. to Dismiss at Exh. 2G  Then, in a letter dated August
30, 2001, counsel for FISI stated that FISI had been nmade
aware that First Nationw de was marketing other insurance
services to its custoners, constituting what counsel referred
to as “a blatant breach” of the Agreenent. Counsel i nforned
First Nationw de that “FISI has authorized us to pursue al
| egal and equitable renedies available to it based on these

facts.” 1d.

On August 31, 2001, First Nationwide filed suit in the



Circuit Court for Frederick County, requesting a declaratory
judgnment that FISI had materially breached the Agreenent by
failing to conplete the initial and nonthly reconciliations,
and that as a result, First Nationw de was permtted to

term nate the Agreenent, retain the entire bonus, and convert
its custoners to other insurance products. See, Conplaint at
2. FISI was served with process ten days later. See, Pls.’
Opp. at 5. On Cctober 9, 2001, FISI renoved the declaratory
judgment action here, invoking this Court’s diversity
jurisdiction. On October 12, 2001, FISI filed suit in the
United States District Court for the Mddle District of
Tennessee, asserting that First Nationw de breached the
Agreenent, and asserting contract and tort clains against “the
i nsurance broker believed to have marketed the [other

i nsurance] coverage to First Nationwide.” Mt. to D smss at
4.

FI'SI now seeks to dism ss First Nationw de’s action for
decl aratory judgnent, on the ground that this Court should use
its discretion to abstain fromentertaining the suit. First
Nat i onwi de opposes the notion and has nmoved this Court to

enjoin all proceedings in the district court in Tennessee.

1. LEGAL STANDARD FOR DECIL ARATORY JUDGVENTS




The Decl aratory Judgnent Act, 28 U S.C. § 2201, grants
federal district courts the discretionary power to entertain

decl aratory judgnment actions.! See, Wlton v. Seven Falls

Co., 515 U.S. 277 (1995). A federal court has discretion to
entertain a declaratory judgnment action if the relief sought
(i) “*wll serve a useful purpose in clarifying and settling
the legal relations in issue’” and (ii) ““will term nate and
afford relief fromthe uncertainty, insecurity, and

controversy giving rise to the proceeding. Cont i nent al

Casualty Co. v. Fuscardo, 35 F.3d 963, 965 (4!" Cir. 1994)

(quoting Nautilus Ins. Co. v. Wnchester Honmes, 15 F.3d 371,

375 (4" Cir. 1994)). District courts “have great latitude in
det erm ni ng whether to assert jurisdiction over declaratory
j udgnment actions,” but should refuse to entertain a

decl aratory judgnment only for good cause. Aetna Casualty &

Surety Co. v. Quarles, 92 F.2d 321, 324 (4" Cir. 1937).

L11. DI SCUSSI ON

In general, when parties to a dispute file mrror-inmge

1 Al'though First Nationwide originally filed this action
for declaratory relief under Maryland state |aw, the federal
Decl aratory Judgnent Act will govern the case in this Court.
Federal courts sitting in diversity apply state substantive
| aw and federal procedural law. See, Erie Railroad Co. V.
Tonkins, 304 U. S. 64 (1938). The Decl aratory Judgnment Act is
a procedural statute that creates no substantive rights. See,
Bourazak v. N. River Ins. Co., 379 F.2d 530, 533 (7t Cir.
1967) .




suits in two federal district courts, priority is given to the

suit that is filed first. See, Ellicott Mach. Corp. v. Modern

Welding Co., Inc., 502 F.2d 178, 180 n. 2 (4" Cir. 1974).

FI SI argues that this Court should not follow the “first
filed” rule in this case, however, for two reasons. First,
FI SI asserts that First Nationw de’ s declaratory judgnent
action is nmerely “a preenptive strike” that constitutes forum
shoppi ng or “procedural fencing.” Mdt. to Dismss at 6-7.
Second, FISI urges disnissal on the ground that its lawsuit in
the Mddle District of Tennessee will nore efficiently resolve
the entire di spute between the parties.

Decl aratory judgnent actions are appropriate to all ow
“the uncertain party to gain relief fromthe insecurity caused

by a potential suit waiting in the wings.” United Capitol

Ins. Co. v. Kapiloff, 155 F.3d 488, 494 (4" Cir. 1998). Such

actions are disfavored, however, when they are filed in
anticipation of another lawsuit, in order to obtain a nore

favorabl e forum or procedural posture. See, e.d., Aetna

Casualty & Surety Co. v. Quarles, 92 F.2d 321, 324 (4" Cir.

1937); Myles Lunber Co. v. CNA Financial Corp., 233 F.3d 821,

824 (4th Cir. 2000). See also, Citigroup Inc. v. City Holding

Co., 97 F.Supp.2d 549, 557 (S.D.N.Y. 2000) (“An inproper

anticipatory filing is one made under the apparent threat of a



presuned adversary filing the mrror inmage of that suit in
anot her court.”) (citation omtted).

The factual history of this dispute supports a finding
that First Nationwi de filed this action in anticipation of an
i npendi ng breach of contract |awsuit by FISI. Although First
Nati onwi de had ostensibly nmade its decision to termnate the
Agreenent by April 2001, it did not file this declaratory
judgnment action to clarify its legal rights until it received
t he August 2, 2001 letter fromFISI’s counsel, threatening
“swift legal action” if First Nationw de went through with its
plan. Tellingly, when it filed its Conplaint in state court
just a few weeks later,? First Nationw de described litigation
bet ween the parties as “imm nent and inevitable.” Conplaint
at § 52. Gven that FISI's principle place of business is in
Tennessee, and its |legal counsel is |ocated there, First
Nati onwi de coul d have foreseen that the inpending | egal action
woul d be filed in Tennessee. Rather than waiting to becone a
def endant in Tennessee, First Nationw de junped on the chance
to be a plaintiff in Maryl and.

First Nationw de argues that it could not have “raced to

2 First Nationwide filed suit only one day after FISI’'s
counsel wrote the August 30, 2001 letter, which again
t hreatened |l egal action. It is not clear fromthe record,
however, whether First Nationw de received that letter before
filing suit.



t he courthouse” because FISI delayed in filing its [awsuit
until October 12, 2001, even though it had proclained First
Nati onwide to be in breach as of August 30, 2001, when FI SI
becane aware that First Nati onw de was marketing ot her

i nsurance products. It is true that “there can be no race to
t he courthouse when only one party is running.” Learning

Net work, Inc. v. Discovery Comunications, Inc., 2001 U S.

LEXIS 11881, *10 (4" Cir. June 7, 2001). 1In this case,
however, the Agreenent’s ternination did not becone effective
until October 1, 2001, at which point FISI could claimFirst
Nati onwide to be in full breach, because only then had it
actually term nated the contract, retained the entire bonus,
ceased to pay prem uns, and converted custonmers to other
products. Waiting until October to bring suit was not a del ay
by FISI, but rather a prudent step in carrying out its threat
of legal action against First Nationw de.® See, FISI Letters

of August 2, 2001, and August 30, 2001.

3 Li kewi se, First Nationwi de's reliance on Nucor Corp. V.
Aceros Y Maquilas De Occidente, S.A., 28 F.3d 572 (7" Cir
1994), is unavailing. In Nucor, the Seventh Circuit affirmed
the district court’s denial of a notion to disniss a
decl aratory judgnment action. Both courts’ decisions were
based in large part on the fact that the defendant in the
decl aratory judgnment action had not filed its own [awsuit.
Here, not only did FISI file its own suit, it did so exactly
when it had threatened to: when First Nationw de's term nation
becane effective in October 2001.

8



First Nationwi de also sets out to distinguish its
behavior fromthat of plaintiffs in cases cited by FISI, where
courts have found evidence of bad faith and procedural
fencing. Unlike these other plaintiffs, First Nationw de did
not delay in serving process on FISI, nor file its action in
secret, nor use the suit as |leverage in settlenent

di scussi ons. See, e.q0., Essex G oup Inc. v. Cobra Wre &

Cable, Inc., 100 F. Supp.2d 912 (N.D. Ind. 2000); Tenpco Elec.

Heater Corp. v. Orega Eng’'g Inc., 819 F.2d 746 (7t Cir. 1987);

Zide Sport Shop of Ohio, Inc. v. Ed Tobergte Assoc.., Inc.,

2001 U.S. App. LEXIS 17225 (6t Cir. July 31, 2001). For these
reasons, the timng and notivation of First Nationw de’s
filing of this action, taken alone, mght allow this Court to
retain jurisdiction.

The Court is persuaded, however, that proceeding with
this declaratory judgnent action would not efficiently
“termnate and afford relief fromthe uncertainty, insecurity,

and controversy giving rise to the proceeding.” Continental

Casualty Co., 35 F.3d at 965. Declaratory judgnent actions
shoul d not be used “to try a controversy by piecenmeal, or to
try particular issues without settling the entire

controversy.” Aetna Casualty & Surety Co., 92 F.2d at 325.

The lawsuit filed by FISI in the Mddle District of Tennessee



provi des a broader and nore conprehensive forum for resol ving
the entire dispute between the parties. For exanple, were
this Court to entertain the instant action, yet not award
First Nationw de the declaratory judgnent it desires, FISI
woul d still have to bring a separate breach of contract action
to obtain relief. Wre this Court to grant the requested
relief, this action would still fail to address FISI’s claim
that First Nationw de’'s pre-term nation marketing of other

i nsurance products constituted a breach. 1In contrast, the
l[itigation in Tennessee woul d enconpass all issues, including
the affirmati ve defense presented by First Nationwide in this

action. See, BASF Corp. v. Sym ngton, 50 F.3d 555, 559 (8t"

Cir. 1995) (observing that, “where a declaratory plaintiff
raises chiefly an affirmati ve defense, and it appears that
granting relief could effectively deny an allegedly injured
party its otherwise legitimte choice of the forumand tinme
for suit, no declaratory judgnment should issue”).
Accordingly, this Court finds that judicial econony would be
best served by dism ssing this action and permtting the
parties to proceed in the Tennessee case.

V. CONCLUSI ON

For the foregoing reasons, the Court wll grant

Def endant’s Motion to Dismss, and will deny Plaintiffs’

10



Motion for Injunctive Relief. A separate order consistent

with this menorandum will issue.

WIlliam M Nickerson
United States District Judge

Dat ed: April , 2002
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N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

FI RST NATI ONW DE MORTGAGE
CORPORATI ON, et al.

v, . Givil Action No. WWN-01-2982
FI'SI MADI SON, LLC
ORDER

Pursuant to the foregoi ng Menorandum and for the reasons
stated therein, IT IS this day of April, 2002, by the
United States District Court for the District of Maryl and,
ORDERED

1. That Defendant’s Modtion to Dism ss (Paper No. 9) is
her eby GRANTED

2. That Plaintiffs’ Mtion for Injunctive Relief (Paper
No. 13) is hereby DENI ED

3. That this case is hereby CLOSED,

4. That any and all prior rulings made by this Court
di sposi ng of any clainms against any parties are incorporated
by reference herein and this order shall be deened to be a
final judgment within the neaning of Fed. R Civ. P. 58; and

5. That the Clerk of the Court shall mail or transmt copies of

this Memorandum and Order to all counsel of record.

WIlliam M Nickerson
United States District Judge
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